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1. This precedent is intended to act as a guide in drafting a Product Trial Agreement. It may be modified or amended as need may be.
2. This template is applicable in the case where a client wants to test the services of a product before entering into an agreement to purchase the product.
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PRODUCT TRIAL AGREEMENT
This Product Trial Agreement is dated ………………………. day of …………………………20… BETWEEN:
(1) _____________________ LIMITED, a Limited liability company incorporated in the United Republic of Tanzania with under Certificate of Incorporation Number ______________ and of P. O. Box ______ “Supplier”; 
AND
(2) _____________________ LIMITED, a limited liability company incorporated in Tanzania under Certificate of Incorporation Number ______________ and of P. O. Box ______, hereinafter referred to as the “Client” which expression shall where the context so requires, include its successors in title and permitted assigns) of the one part.
As the context may require, “Supplier” and “Client” and are hereinafter collectively referred to as “Parties” and individually as “Party”.
WHEREAS:
A. The Supplier is involved in the provision of ___________________ services.
B. The Client is desirous of partnering with the Supplier to test and evaluate the Supplier’s product (the “Product”) at the Client’s premises for the Trial Period with a view of assessing the Product’s performance, possible enhancements, and future use on the client’s premises (the “Premises”) under licence from the Supplier. 
C. The Client is willing at its own cost to install (as defined below) and jointly test with the Supplier the product free of charge for the duration of the Trial Period as hereinafter defined and in accordance with the mutually agreed test parameters.
D. The Parties are desirous of entering into this Agreement whereby the client agrees to install the product on a trial basis on the terms and conditions hereinafter appearing.
NOW IT IS HEREBY AGREED as follows:
1. [bookmark: _Toc380502320][bookmark: _Toc79071748]DEFINITIONS AND INTERPRETATION
1.1. In this Agreement the following words shall have the following meanings:
(a) “Agreement" means the present agreement together with all Schedules thereto, which Schedules shall constitute an integral part thereof;
(b) "Conditional Acceptance" means the preliminary written conditional approval of the Product issued by the Supplier to the Client and which is conducted after testing in accordance with mutually accepted installation and commissioning procedures which in any event shall be no later than three (3) months from the date hereof;
(c) "Equipment” means the equipment specifications set out in Schedule 1 (Product Specifications) which constitute an integral part of the Product;
(d) “Final Acceptance” means the point at which The Client by way of a final approval certificate confirms to the Supplier that the Product has been sufficiently tested and will be suitable for use on the Premises upon implementation of enhancements identified and successful negotiation of applicable pricing for the use by the Client of the Product;
(e) [bookmark: _Toc380502326]“Product” means the product to be provided by the Supplier for trial by the client whose specifications are set out in Schedule 1 (Product Specifications); 
(f) [bookmark: _Toc380502327]“Trial Period" means the period of three (3) months from the date of this Agreement during which the product will be installed and tested on the Premises.
(g) "Installation" means the deployment and commissioning of the product on the Premises in accordance with the mutually agreed acceptance and testing parameters; 
(h) [bookmark: _Toc380502329]“Performance Targets” means the minimum performance expected from the product during the Trial Period and which performance is measure in accordance with Schedule 3 (Key Performance Indicators) hereto; and
(i) [bookmark: _Toc380502330]“Party” means either the client or the Supplier, while Parties refers to both collectively and in either case includes their permitted successors and assigns.
1.2. [bookmark: _Toc380502331]In this Agreement, unless the context otherwise requires, any reference to: 
(a) the singular includes the plural and vice versa and reference to the masculine includes a reference to the feminine gender and neuter and vice versa and words importing the whole shall be treated as including a reference to any part thereof; 
(b) a person includes reference to a natural person, body corporate, unincorporated body, state, state agency, governmental authority or firm; 
(c) any written law includes that law as amended, extended or re-enacted from time to time provided that, as between the Parties, no such amendment, extension or re-enactment shall apply for the purposes of this Agreement to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any Party; 
(d) any agreement or other document includes that agreement or other document as varied or replaced from time to time;  
(e) a clause is to the relevant clause of this Agreement.
1.3. Clause headings are inserted for convenience only and shall not affect the construction or interpretation of this Agreement. 
2. [bookmark: _Toc79071749][bookmark: _Toc380502332]COMMENCEMENT DURATION AND TERMINATION 
2.1. This Agreement shall come into force on the date of this Agreement and shall subsist for the Trial Period unless earlier terminated by either party in accordance with clause 2.2. 
2.2. [bookmark: _Toc380502333]The Parties may agree in writing to extend the Trial Period for such periods as the Parties may decide.
3. [bookmark: _Toc380502344][bookmark: _Toc79071750]SUPPLIER’S OBLIGATIONS AND DUTIES
During the Trial Period, the Supplier’s obligations and duties are:
(a) [bookmark: _Toc380502346][bookmark: _Toc380502348]To obtain all requisite approvals from any relevant government authority (if any) to allow the trial of the Product in the Republic of Kenya, including but not limited to import permits where applicable and the type approval or type acceptance certification (if applicable).  
(b) [bookmark: _Toc380502351]To grant to the client a non-exclusive, non-transferable licence to use and operate the Solution for the purposes of the trial as set out herein and for the duration of the Trial Period only. 
(c) [bookmark: _Toc380502352]To provide monitoring, system support and agreed-on enhancements for the product during the Trial Period.
(d) To provide training to the client’s staff during the Trial Period.
(e) To undertake at its own cost the delivery, installation, and insurance of the Product.
4. [bookmark: _Toc380502354][bookmark: _Toc79071751]THE CLIENT’S OBLIGATIONS
During the Trial Period, the Client’s obligation are:
(a) To provide the Supplier with a secure installation area for the product on its Premises and provide connectivity and access to the said environment for purposes of product implementation, configuration, and support.
(b) To allow only the client’s properly trained and qualified persons to perform tests on the product to evaluate its performance and reliability.
(c) To allow the Supplier’s engineers full and free access to the Premises to correct the product faults where required subject to the Supplier engineers complying with the client’s site access procedures.
(d) Not to, without the Supplier’s prior written consent, make any modification or alteration to the product, reverse assemble or reverse engineer the product, repair or attempt to repair the product nor change the location or configuration of the product.
(e) Not to delegate or assign any of its rights hereunder or sub-contract any of its obligations or duties arising under this Agreement otherwise than may be approved by the Supplier.
(f) [bookmark: _Toc380502355]To provide the Supplier (with inputs from the Supplier where necessary) with weekly updates during the Trial Period detailing what has been achieved over the previous week and what is outstanding in the format set out in Schedule 4 to this Agreement.
5. [bookmark: _Toc79071752][bookmark: _Toc380502356][bookmark: _Toc380502358]CONFIDENTIALITY
5.1. The Parties agree not to disclose, directly or indirectly, any information and data howsoever and whatsoever acquired relating to the other Party and all other confidential or secret information disclosed by the other Party (“Confidential Information”) to any third party save as may be required by law or necessary for the purposes of this Agreement in which event the disclosing Party  may, with the prior consent of the other Party, disclose the Confidential Information only to those people in relation to this Agreement:
(a) to whom the Parties agree that any disclosure of Confidential Information will be on a strict need-to-know basis for the purposes of this Agreement (and only to the extent that each such person requires); and
(b) who are aware that the Confidential Information must be kept confidential and have agreed in writing to keep such Confidential Information confidential.
5.2. [bookmark: _Toc380502357]The Parties agree to return or destroy Confidential Information of any kind upon termination of this Agreement for any reason whatsoever or as and when the disclosing Party requires and forthwith upon receipt of written request by the disclosing Party.
6. [bookmark: _Toc79071753]INDEMNITY 
[bookmark: _Toc380502359]Each Party agrees to indemnify and to hold the other Party, its agents and employees harmless against all direct, damages and losses whatsoever, whensoever and howsoever arising out of any negligent or wilful act or omission of either Party or its servants or agents in the fulfilment of its obligations hereunder.	
7. [bookmark: _Toc79071754][bookmark: _Toc380502361]SOFTWARE LICENCES & INTELLECTUAL PROPERTY
7.1. Title and risk to the Product including all intellectual property rights therein shall remain at all times with the Supplier and or its licensors during the Trial Period.  
7.2. [bookmark: _Toc380502362]Unless with the prior written consent of the Supplier, the Client will not in any manner cause or permit to be caused any act or omission which may damage or endanger the Intellectual Property of Supplier’s title to the Product.
7.3. [bookmark: _Toc380502363]The Supplier shall indemnify the client against any claim (or claim for indemnity from any licensee against a claim) that the normal use or possession by the Supplier of the product infringes the intellectual property rights of any unaffiliated third party. The Supplier shall have the right to replace or change all or any part of the product in order to avoid any infringement. 
7.4. The Supplier shall indemnify the client against any claim, loss, liability, damage or expense resulting from or due to a claim for breach of warranty, design defect, negligence or product liability or any similar claim directly attributable to the Supplier save to the extent that such claim arises solely as a result of the Client’s negligence, recklessness or wilful misconduct or any breach of its obligations under this Agreement.
7.5. [bookmark: _Toc137102920][bookmark: _Toc380502364]The Client will not reverse engineer, decompile, disassemble or otherwise attempt to derive the source code, techniques, processes, algorithms, know-how or other information from the binary code portions of the Product (collectively, "Reverse Engineering") or permit or induce the foregoing. Any information supplied to or obtained by the Client under this Clause is Confidential Information of the Product and, subject to the obligations of Clause 5 (Confidentiality], may only be used by the Client as provided for in this Agreement and will not be disclosed to any third party or used to create any software which is substantially similar to the product.
8. [bookmark: _Toc79071755]TERMINATION
[bookmark: _Toc380502334]This Agreement may be terminated:
(a) [bookmark: _Toc380502335]By either party forthwith by written notice to that effect if the other party shall commit any material breach of its obligations hereunder which is not capable of remedy or which shall not have been remedied within (…………….) days of the other party having received a written complaint specifying the nature of such breach and requiring its rectification; 
(b) [bookmark: _Toc380502336]If the product fails to meet the Performance Targets set out in Schedule 3 (Key Performance Indicators) within the milestone dates stipulated by the Supplier from time to time;
(c) [bookmark: _Toc380502337]For convenience by either party on (--------------) days prior written notice to that effect being served on the other Party;
(d) [bookmark: _Toc380502339]By either party if the other party shall go into liquidation other than for the purposes of reconstruction of amalgamation, or shall suffer the appointment of a receiver of any of its property or income or make any deed or arrangements with or composition for the benefit of any of its creditors.
9. [bookmark: _Toc79071756][bookmark: _Toc380502340]CONSEQUENCES OF TERMINATION
9.1. [bookmark: _Toc380502341]On termination or expiry of this Agreement without any formal negotiations for the licensing of the use of the Product by the Client having been commenced, the Supplier will remove the Solution(s) from the Premises within ten (10) days from the date of expiry of the Trial Period or termination of this Agreement.
9.2. [bookmark: _Toc380502342]The Client shall forthwith surrender to the Supplier all confidential and other information, documents, material and data obtained on the product while carrying out the services pertaining to this Agreement.
9.3. [bookmark: _Toc380502343]Either party shall be entitled to exercise any one or more of the rights and remedies given to it under the terms of this Agreement and the termination of this Agreement shall not affect or prejudice such rights and remedies and each party shall be and remain liable to perform all outstanding liabilities under this Agreement notwithstanding that the other may have exercised one or more of the rights and remedies against it.
9.4. [bookmark: _Toc380502370]Any right or remedy to which either party is or may become entitled under this Agreement or in consequence of the other’s conduct may be enforced from time to time separately and are the only and sole right and remedy with the exclusion of any other right or remedy regardless of whether the liability is based on breach of contract, breach of warranty, tort or any other legal theory.
10. [bookmark: _Toc79071757][bookmark: _Toc380502371]FORCE MAJEURE
10.1. [bookmark: _Toc380502372]Neither of the Parties to this Agreement shall be responsible to the other for any delay in performance or non-performance due to any causes beyond the reasonable control of the affected party, (force majeure event) but the affected Party shall promptly upon the occurrence of any such force majeure event inform the other Party of the cause which has delayed or prevented its performance hereunder and thereafter such Party shall take all action within its power to comply with the terms of this Agreement as fully and promptly as possible. 
10.2. [bookmark: _Toc137102922]In the event the force majeure event shall subsist for more than seven (7) days, the other Party may at any time thereafter terminate this Agreement upon not less than seven (7) days’ notice in writing but without prejudice to any antecedent rights or liabilities of either Party. 
11. [bookmark: _Toc380502373][bookmark: _Toc79071758]NOTICES
11.1. [bookmark: _Toc380502374]All notices or other communications to be given under this Agreement to either Party shall be made in writing and sent by letter or facsimile  (unless as otherwise stated herein) and shall be deemed to be duly given or made at 9.00 a.m. on the Business Day following the date when delivered (in the case of personal delivery), when dispatched (in the case of facsimile PROVIDED THAT the Sender has received a receipt indicating proper transmission and a hard copy of such notice or communication is forthwith sent by prepaid post as set out herein) or ten (10) days after being deposited in the post, postage prepaid, by the quickest mail available and by registered mail if available (in the case of a letter) to such Party at its address or facsimile number specified below, or at such other address or facsimile number as such Party may hereafter specify for such purpose to the other by notice in writing.
11.2. [bookmark: _Toc380502375]The addresses referred to in clause 11.1 above are:
In the case of a notice given to the Client
(STATE THE ADDRESS IN FULL)
In the case of a notice given to the Supplier
(STATE THE ADDRESS OF THE SUPPLIER IN FULL)
11.3. [bookmark: _Toc137102923]A notice or other communication received on a day other than a Business Day, in the place of receipt shall be deemed to be given on the next following Business Day in such place.
12. [bookmark: _Toc380502376][bookmark: _Toc79071759]AUTHORITY AND STATUS
[bookmark: _Toc380502377]Neither Party shall ensure that its  respective representatives do not, carry on contract negotiations or enter into correspondence on behalf of the other Party, or use either Party’s name  in any media or printed matter, nor shall either Party or their respective representatives have, or purport to have, the authority to execute legal documents, enter into legal agreements or otherwise in any way bind either Party or create or incur any legally binding commitments or liabilities or any kind or nature on behalf of either Party, without in each case having obtained the approval of  the other Party.
13. DISPUTE RESOLUTION

13.1. Good Faith Negotiations
In case of any dispute arising out of this Agreement including any question regarding its interpretation, existence, validity or termination, each party will use its best efforts to resolve the dispute by good faith negotiation within a period of Thirty (30) Business Days following notification of the dispute. 

[Arbitration

13.2. If the dispute has not been settled pursuant to the Good Faith Negotiations under clause [INSERT] above within (30) Business Days from when the settlement discussions were instituted, any party may elect to refer the dispute to Arbitration. 
13.3. Any dispute difference or question which may arise at any time touching upon the construction of this Agreement or on the rights and liabilities of the Parties with respect thereto shall be referred to the decision of a single arbitrator to be agreed upon between the Parties or in default of Agreement within fourteen (14) days to be appointed at the request of any Party by the Chairman of the Tanzania Arbitration Centre.
13.4. Such arbitration shall be conducted in Tanzania, in accordance with and subject to the provisions of the Arbitration Act, 2020 or any statutory modification or re-enactment thereof for the time being in force.
13.5. The language of Arbitration shall be English and or Kiswahili.
13.6. To the extent permissible by Law, the determination of the Arbitrator shall be final, conclusive and binding upon the Parties hereto.
13.7. The decisions of the arbitrator shall be fully final and binding upon the Parties permissible by law.
13.8. Pending final settlement or determination of a dispute, the Parties shall continue to perform their subsisting obligations hereunder.
13.9. Nothing in this Agreement shall prevent or delay a Party seeking urgent injunctive or interlocutory relief in a court having jurisdiction.]

OR IF THE PARTIES DO NOT WANT ARBITRATION

	[Each party irrevocably agrees that the courts of the United Republic of Tanzania shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this agreement or its subject matter or formation.]

14. [bookmark: _Toc79071761]GENERAL
14.1. This Agreement constitutes the entire agreement between the Parties and supersedes any previous agreement or relationship of whatsoever nature between the Parties.
14.2. The Parties agree that this Agreement is a trial agreement, and the expiry of the Trial Period shall not be deemed by either Party as automatic acceptance of the Product. In the event of Final Acceptance, the Client will engage the Supplier subject to mutual agreement and enter into an agreement setting out the terms and conditions, including any related pricing for licensing use, which will govern any future relationship between them as regards the subject matter of this Agreement.
14.3. The failure by either Party to enforce at any time or for any period any one or more of the terms or conditions of this Agreement shall not be a waiver of them or of the right at any time subsequently to enforce all terms and conditions of this Agreement.
14.4. If any provision of this Agreement is declared by any judicial or other competent authority or an arbitrator appointed hereunder to be void, voidable, illegal or otherwise unenforceable, the Parties shall amend that provision in such reasonable manner as achieves the intention of the Parties without illegality or at the discretion of the Supplier it may be severed from this Agreement or the remaining provisions of this Agreement shall remain in full force and effect.
14.5. Unless otherwise required by law, neither Party shall make, or cause to be made, any press release, public announcement or disclosure to any third party in respect of this Agreement or the transactions contemplated hereby or otherwise communicate with any news media without the prior written consent of the other Party, and the Parties shall co-operate as to the timing and contents of any such press release or public announcement.
14.6. No provision of this Agreement creates a partnership between the Parties or makes a Party the agent of the other Party for any purpose. Except as herein expressly provided, neither Party has any authority or power to bind, to contract in the name of, or to create a liability for the other Party in any way or for any purpose.
14.7. This Agreement may be executed in several counterparts, each of which shall be an original but all of which shall together constitute one and the same agreement.
14.8. Except where this Agreement provides otherwise, the rights and remedies contained in it are cumulative and not exclusive to rights or remedies provided by law. Any right or remedy to which either Party is or may become entitled under this Agreement or in consequence of the other’s conduct may be enforced from time to time separately or concurrently with any rights or remedies arising by operation of law.
14.9. A variation of this Agreement shall be by mutual agreement of the Parties and shall be valid only if it is in writing and signed by or on behalf of each Party.
15. [bookmark: _Toc79071762]GOVERNING LAW
[bookmark: _Toc380502379]The validity, interpretation and performance of this Agreement shall be governed solely by the Laws of Tanzania.
IN WITNESS WHEREOF this Agreement has been duly executed the year and date first hereinabove written:
[bookmark: _GoBack]SIGNED on behalf of	___________	]
____________________ LIMITED	]
by:							]
							]		
Director						] …………………….
							]
In the presence of				]
							]
Witness						] Signature: 	…………………………….
] Name: 	…………………………….
] Date:	…………………………….

SIGNED on behalf of	___________	]
____________________ LIMITED	]
by:							]
							]		
Director						] …………………….
							]
In the presence of				]
							]
Witness						] Signature: 	…………………………….
] Name: 	…………………………….
] Date:	…………………………….
[bookmark: _Toc79071763]








SCHEDULE 1 – PRODUCT SPECIFICATIONS
As * annexed







[bookmark: _Toc79071764]SCHEDULE 2 - SCOPE OF WORK





[bookmark: _Toc79071765]SCHEDULE 3 -KEY PERFORMANCE INDICATORS
SUCCESS/FAILURE CRITERIA

The following criteria will form the basis on which the Product Trial will be accepted or rejected. The below table shows the measuring guidelines that will govern the Product Trial.


[bookmark: _Toc79071766]SCHEDULE 4 - TRIAL TIMELINES/ROLES AND RESPONSIBILITIES DOCUMENTS
TRIAL TIMELINES 

ROLES & RESPONSIBILITIES
1

15
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